SHIRE OF 2. CORPORATE POLICIES
2.3 OTHER CORPORATE
MAN]IMUP 2.3.16 Development Compliance Policy

BACKGROUND AND OBJECTIVE

The Shire of Manjimup is responsible for administering a wide range of legislation providing
for the safety, health and amenity of the community. This Policy serves to establish the Shire’s
position in relation to compliance and enforcement of legislation, including the circumstances
which will be taken into account when assessing different compliance and enforcement
options. The policy will provide for consistency in decision-making and provide for good
governance; in particular it will support a fair, transparent and consistent approach to
implementing enforcement action in matters of non-compliance.

AREA OF APPLICATION

The Policy applies to all land within the Shire other than Crown land not vested with the Shire
of Manjimup.

POLICY MEASURES
1. Principles of Enforcement

The Shire will carry out its enforcement related work with due regard to the following
principles:

a) Graduated and Proportionate
The Shire’s actions will be scaled to the seriousness of the non-compliance.
Prosecution will generally be used as a last resort, or for significant offences. The
Shire’s financial resources are finite and will not be used to pursue cases that are trivial
or not in the public interest.

b) Consistency
The Shire will take a similar approach in similar cases to achieve similar outcomes.
While decisions on enforcement require the use of professional judgement and
discretion to assess varying circumstances, the Shire will follow standard operating
procedures to ensure fair, equitable and unbiased treatment in every case.

c) Accountable and Transparent
The Shire will be open and transparent about the manner in which it undertakes
enforcement activities. When remedial action is needed the Shire will explain clearly
why the action is necessary, identify the action required to achieve compliance and
the timeframe for completing that action. Timeframes set for achieving compliance will
be reasonable and may take into consideration individual circumstances.

d) Natural Justice
The Shire will follow the principles of natural justice in every investigation by properly
and genuinely considering all relevant submissions and evidence in each case, and
by ensuring all parties to the matter have the right to be heard.
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2. Uncertainty of policy application

Where circumstances exist for which this Policy does not provide a clear process, a specific
approach will be developed, having regard to the principles of this policy.

3. Compliance Assessment Framework

The Shire will categorise compliance issues by level of priority, namely as low, medium or
high, utilising the following risk-based matrix.

3.1 Principles to determine Low priority issues

The following types of non-compliant development, use or activity (hereafter referred to as
‘activity’) are generally considered to be a low priority for enforcement action.

a) Where the extent of the non-compliant activity is minor to the point where the
distinction between compliance and non-compliance with the relevant requirements is
unnoticeable without precise measurement, and has no significant negative impact on
the environment, or community safety, or

b) Where a non-compliant activity, although noticeable, has no significant negative
impact on neighbour or community amenity, the environment, or community safety,
and which would not create a precedent for further significant non-compliant
development, or

c) where the non-complaint activity is readily capable of rectification, either by removal
or modification of the development or building, or cessation of an activity, or

d) where the non-compliant development or activity would not be considered to be
offensive by normal community standards.

e) where a development represents a breach of contemporary planning or building
requirements, but it can be established that the development has been in existence
for a substantial time period and it has no significant impact on the environment or
community safety.

3.2 Process for Low priority compliance issues

CEO has authority to determine low priority non-compliance under this Policy. Unless the
matter is being considered in accordance with part 3.3 of this policy, then the following
process will be followed;

a) the owner / occupier of the property or the person responsible will be contacted and
advised of the extent of the non-compliance and advised that it has been noted by the
Shire.

b) Where appropriate they will be advised of the opportunity to rectify the situation (either

by seeking retrospective approval for or modifying / ceasing the activity to bring it into
compliance.
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c) No further action will be taken at that time, however the owner / occupier will further

be advised that compliance action (either against the perpetrator of the non-
compliance or to rectify the non-compliance or both) remains an option may be
initiated at any time by the Shire in the future, whilst the site remains non-compliant.

d) The non-compliance will be noted on future Orders and Requisitions to advise future
landowners.

3.3 Principles to determine High priority compliance issues

A high priority compliance matter is that creates an immediate significant risk to public safety
or a significant negative impact on the environment. The Shire will immediately take all steps
necessary to ensure the cessation or removal of any high priority non-compliant activity. Once
risk to the community or environment is mitigated, further actions relating to high priority non-
compliance matters will be determined on a case-by-case basis.

3.4 Medium priority compliance issues

All other non-compliant development or activity not categorised as low or high priority will be
categorised as medium priority.

3.5 Process for medium priority compliance issues

Unless the matter is being considered in accordance with Parts 3.1, 3.2 or 3.3 of this policy,
then medium priority issues will be addressed by the Shire in a manner that is intended to
achieve compliance within a reasonable time frame. This will include;

a) Formal and informal requests to bring the site into compliance, either by retrospective
approvals or modification / cessation of the activity.

b) Infringement notices issued under s227 / 228 of the Planning and Development Act.

c) Infringement notices issued under the Building Act where matter relates to an issue
concerning community safety.

d) Issues of stop work notices under of the Planning and Development Act or the Building
Act where matter relates to an action which constitutes an irreversible impact on the
environment.

e) Written directions issued under s214 of the Planning and Development Act.

f) Building Orders and Notices issued under the Building Act.

9) Health Orders and Notices issued under the Health Act / or Local Law.

In most cases the Shire will consider the compliance issue resolved when the property in
question is brought into compliance.
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4. Responding to Regulatory Complaints

All complaints concerning unlawful activity that are within the Shire’s jurisdiction will be
investigated except in the following circumstances where discretion may be used:

a) The allegation is trivial.
b) The complaint has been made primarily as a result of a neighbourhood dispute.
c) The Shire is not the appropriate authority to investigate the matter.

d) Where the complainant is anonymous, unless the matter is considered to be a
significant risk to public health, public safety or the environment or a significant impact
on the amenity of a locality and there is sufficient information in the complaint to enable
an investigation to be undertaken.

5. Prosecution

Where an activity is deemed to be Medium or High after assessment, the matter will be
presented to Council for consideration.

An activity does not become lawful irrespective of the priority level it has been assigned under
this policy. Furthermore, the retrospective approval or bringing into compliance of a
development or activity does not remove the fact that an offence has been committed by the
undertaking of the development or activity in the first place.

There may be circumstances where legal action is necessary irrespective of how a
compliance matter has been categorised under this policy. This action may take the form of
prosecution of the party responsible, or action to ensure removal or cessation of non-
compliant activity, or both.

The Shire may commence enforcement action for any matter where this considered
necessary in the broader public interest having regard to;

(@) the severity and impacts of the non-compliance,
(b)  extent to which the non-compliant development may be repeated or replicated on the
same or related sites site to the point where the aggregated impacts of the non-

compliance are such that any of the criteria above would not be met, or

(c) whether there is a consistent pattern of non-compliant development within the Shire
by the person or persons allegedly responsible for the development, or

(d)  any consideration that the Council considers to be in broad public interest.
In these circumstances the process and means of legal action will be determined on a case-

by-case basis by the Shire, having regard to the specific circumstances of the situation and
legal advice.

Page 4 of 7



2 CORPORATE POLICIES

SHIRE OF |
23 OTHER CORPORATE
MANJIMUP 2.3.16 Development Compliance Policy
6. Specific Compliance Matters

6.1 Nuisance issues (excluding noise)

Where a property is being used in a manner that allegedly causes nuisance such as smoke
/ fumes / dust / odour / liquid waste / light overspill the matter shall be categorised as ‘minor’
where;

Smoke / fumes / dust / odour / liquid waste

. The material causing the nuisance originates from a natural local source,

. It is occurring over a short period of time (less than 3 days),

o The place subjected to the alleged nuisance is not a residential house (including
immediate surrounds) or fixed machinery / vegetation that may be damaged by the
smoke / fumes / dust / odour / liquid waste

Light overspill

. The light in question, although visible from the place subjected to the alleged nuisance,
does not significantly change the level of light within a house (including an outdoor
space associated with a house specifically designed for outdoor living).

In the case of a minor nuisance issue the Shire will contact the party allegedly causing the
issue, and request that they take reasonable measures to mitigate any nuisance caused. No
further formal action will be taken unless the issue can no longer be categorised as a minor
nuisance issue under the criteria above.

In the case of a nuisance issue the Shire that is not categorised as ‘minor’ or ‘insignificant’
the Shire will:

o Contact, in writing, the party causing the nuisance, and request that they take specified
measures to stop / modify the cause so that any nuisance is contained within the site
boundaries.

. If the nuisance continues after a period of 24 hours the Shire will serve notice under
Local Law / EP Act prescribing measures to be taken immediately to stop / modify the
activity causing the nuisance.

. Where a notice is not complied with the Shire will consider legal action.

6.2 Noise complaints

The Shire will assess noise complaints in accordance with Environmental Protection Act 1986
and the Environmental Protection (Noise) Regulations 1997. Where a noise is within the
levels assigned under the Regulations or is exempt from the requirement to comply with the
Regulations, no further action will be taken by the Shire.

Where a noise exceeds the levels assigned under the Regulations, the Shire will contact the

party allegedly causing the noise, and request that they take specified measures to stop
/ modify the sound generation so that any nuisance is contained within the site boundaries.
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Following this, if the noise still exceeds the levels assigned under the Regulations, a formal
notice under s 81 of the Environmental Protection Act 1986 will be served unless:

1)  The noise has been generated by a one-off event that is considered unlikely to occur
again.

2) The noise is a noise is a necessary consequence of agricultural activity occurring on
the site where;

a) All reasonable measures are being taken to minimise disturbance caused by the
noise.

b) The land in question is zoned as Priority Agriculture or General Agriculture under
TPS 4.

6.3 Premises unfit for habitation

Where properties are alleged to be unfit for habitation, the Shire’s preferred policy is to work
constructively with the landowner / occupier to address the issues, prioritising those which
impact directly of the resident and which directly impact on the amenity of nearby residents.

Legally declaring a property to be unfit for habitation is generally considered to be a last resort
and will only be considered where;

a) There is no access (or reasonable prospect of access) to an operational toilet, fresh
running water and bath and / or shower, and hygienic cooking and food refrigeration
facilities.

b) The property is infested with vermin or pest infestation.

In making a decision, the Shire will also have regard to the nature of the occupants of the

dwelling, including the physical and mental health, or any particular special needs or

vulnerabilities, of the occupants.

6.4 Graffiti on private land

The following is a summary of statutory powers of the Shire regarding graffiti:

a) s.18 of the Graffiti Vandalism Act empowers Council to serve a notice on the owner of
land requiring the removal of Graffiti that is visible from a public place and considered
to be unsightly or offensive.

b) If notice to remove is not complied with then council may remove the graffiti itself and
recover costs from the owner.

c) This power only applies to graffiti that is applied to property with the consent of the
owner or occupier.
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d) In the case of graffiti that is that is visible from a public place and applied to property
without the consent of the owner or occupier, s.25 of the Act empowers Council to enter
property without the owners consent and remove / obliterate Graffiti.

e) There are no provisions enable the Council to serve notice on the owner to remove the
graffiti and no power to recover costs.

Complaints about graffiti vandalism on land not owned by the Shire will be categorised as
those relating to graffiti undertaken with the landowners consent (s18) and those graffiti
undertaken without the landowners consent (s25).

The Shire will serve a s18 removal notice, or enter a property to remove graffiti under s25, in
cases where the graffiti is;

1. offense in terms of obscenity, profanity or otherwise objectionable from a broad
community standard,

2. highly prominently visible from a public place.

In all other cases the Shire will write to landowners requesting that graffiti be removed but will
not take further compliance action.
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